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ORDER

PER SAKTIJIT DEY, VP:

Captioned appeals have been filed by the assessee against
two separate orders, both dated 06.03.2019, of Ilearned
Commissioner of Income -tax (for short “CIT(A)”)-31, New Delhi for

assessment years 2010-11 and 2011-12.

2. The dispute in the present appeal is confined to levy of
interest under section 201(1A) of the Income Tax Act, 1961.

3. Briefly, the facts are, the assessee is a resident corporate

entity. After receiving information from the Commissioner of



Income Tax, Kanpur that various companies are paying lease rent
to Greater NOIDA without deducing tax at source u/s.1941I of the
Act, the Assessing Officer (AO) initiated proceedings u/s. 201 (1)
and (1A) of the Act. In response to the notice issued by the AO
the assessee furnished the details of the payment made. After
verifying the details, the AO observed that the total premium
received by the Greater NOIDA from the assessee is capital in
nature. However, the assessee has paid lease rent to the Greater
NOIDA Authority which is revenue in nature and has been offered
to tax by the Greater NOIDA Authority. The AO was of the view
that the lease rent paid was subject to TDS u/s. 1941 of the Act.
Since the assessee had paid the lease rent without deducing tax
at source, the AO raised demand u/s. 201 (1) alongwith interest
u/s. 201(1A) of the Act. Against the orders passed u/s.201(1)
and 201 (1A) of the Act, the assessee preferred appeals before

learned Commissioner (Appeals).

4.  After considering the submissions of the assessee in the
context of facts and material on record learned Commissioner

(Appeals) held as under :-

“4.2. On merits of the case, the assessee had challenged
creation of demand at Rs. 6,95,986/-u/s 201(1)/201(1A).
Undisputedly, the appellant has paid lease rent at Rs.
37,56,540/- to Noida Authority in addition to the premium
paid for purchase of land. It was claimed that Noida
Authority insisted for non deduction of TDS on the ground



that provisions of section 1941 are not applicable on the
payment made to it. On the request of various assessees,
the Noida Authority had also issued a letter dated
28.03.2013 to the assessee directing it not to deduct any
TDS and to ensure payment of full lease rent. While
disposing various writ petitions in the case of Rajesh
Projects (India) Pvt Ltd and others (WP(C) 8085/2014, CM.
APPL. 18876/2014 and others), the Hon'ble Delhi High
Court vide order dated 16.02.2017 has held that payment
of annual lease rent to Noida Authority is liable for TDS @
1%, but since the TDS was not made as per the directions
issued by the Noida Authority, the assessee cannot be
made liable for the same till the date of this judgment.
However, the Noida Authority will comply with the
provisions of law and make all the payments of TDS.
Considering the above factual and legal positions, the
erstwhile CIT(A)-41, New Delhi vide order dated
01.12.2017 contained in appeal no 86/2016-17/CIT(A)-41
has deleted the demand raised u/s 201(1) by not treating
it as assessee in default, but directed to recalculate the
interest u/s 201)(1A) after ascertaining that the deductee
has taken the receipts into account while computing his
total income. Since the facts are identical in this year also,
the AO is directed to charge interest u/s 201(1A) only in

view of the above directions.”

Being, aggrieved the assessee is in appeal before us.



6. We have heard both the parties and perused material on
record. As per the observations of the First Appellate Authority
reproduced elsewhere in the order, learned First Appellate
Authority has accepted assessee’s contention that since the lease
rent was paid to Greater Noida Authority without deduction of tax
as per their directions, the assessee cannot be treated as assessee
in default in terms with the decision of the Hon’ble Delhi High
Court in the case of Rajesh Products (India) Pvt. Ltd. and
others (W.P.(C) 8085/2014) dated 16.02.2017. However,
following his order on similar issue in assessee’s case, first
appellate authority directed to recalculate the interest u/s. 201
(1) and 201(1A) of the Act after ascertaining the fact that Greater
NOIDA has taken the receipts into their account while computing

total income.

7. It is observed, while deciding identical issue in assessee’s
own case in assessment years 2012-13 and 2013-14 the Tribunal
in ITA No0.3109 and 3110/Del/2017 dated 28.02.2020 has

directed as under :-
“19. In our opinion, it was the responsibility of the assessee to
furnish documentary evidence in support that the NOIDA has paid
tax to the Income-Tax department on lease rental income i.e. for the
amount of the tax which was deductible on lease rental payment
under reference, along with the interest. If the said interest has
already been paid by the NOIDA, no recovery can be made from the
assessee for the said amount of the interest. The Hon'ble High Court
has directed that if the basic liability along with interest to be paid
by the GNOIDA has been satisfied, no recovery shall be pursued

from the buyer. In view of the facts and circumstances, we feel it



appropriate to restore this issue to the file of the Learned Assessing
Officer, with the direction to verify whether the NOIDA has made
payment of the basic TDS liability along with the interest due
thereon. The assessee shall cooperate and provide the relevant
information required by the Assessing Officer, If after verification, it
is found that the basic TDS liability and interest thereon has already
been paid by the NOIDA, then no such liability shall be raised on the
assessee. Accordingly, we restore this issue to the file of the
Assessing Officer with above directions in both the appeal before us.
It is needless to mention that 'A' shall be afforded adequate

opportunity of being heard.”

8. Facts being identical, respectfully following the decision of
the coordinate Bench as referred to above, we restore the issue to
the files of the AO with similar directions. The grounds are

allowed for statistical purpose.

9. In the result, the appeals are allowed for statistical purpose.

Order pronounced in the open court on 19.02.2024.
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